Chapter 10

CHOOSING THE EXECUTOR OR TRUSTEE

One of the most important decisions you'll make is picking the person (or persons or ingtitution)
to be in charge of your assets after you're gone. That means the executor of your will and the trustee of
any trusts you set up. (Another important decision, choosing a guardian for your minor children, is
discussed in chapter Six; choosing an agent for your power of attorney is discussed in chapter twelve.)
The tasks of each of these fiduciaries (people who are legdly obliged to act in your interests) differ
dightly, so welll discuss the factors you should consider for eech separately.

Y ou can choose more than one person to fulfill these duties: co-executors or co-trustees. Thisis
away to ensure that a least one person haslegd or financid expertise and oneis close to the family. If
you choose this course, be sure to pick people or entities that can work together. Y ou must so choose

asuccessor in case your first choice dies or is unable to serve.

EXECUTORS

Choosing the executor

Who will be the person or indtitution responsible for administering your estate through probate?
Chapter eleven spdls out what the executor does, but the most important thing is that you pick someone
who isfinancidly responsble, stable, and trustworthy.

The law requires an executor because someone must be responsible for collecting the assets of



the estate, protecting the estate property, preparing an inventory of the property, paying vaid clams
againg the estate (including taxes), representing the estate in clams againg others, and, findly,
digtributing the estate property to the beneficiaries. These last two functions may require liquidating
assats that is, sdlling items like stocks, bonds, even furniture or acar to have enough cash to pay taxes,
creditors or beneficiaries. The will can impose additiona duties not required by law on the executor:
choosing beneficiaries or distributing persond property, even investing funds.

Sounds like alot of work, doesn't it? It can be, and some of it can be complicated. However,
the executor doesn't necessarily have to shoulder the entire burden. He or she can pay a professiona
out of the estate assets to take care of most of these functions, especialy those requiring legd or
financia expertise, but that will reduce the amount that goes to the beneficiaries. Therefore, handling an
edtate is often a matter of balancing expertise, convenience, cost, and so on.

There's no consensus, even among lawyers, about who makes the best executor; it al depends
upon your individud circumstances.

The casefor a paid executor. One gpproach isto gppoint someone with no potentia conflict
of interet--that is, Someone who doesn't stand to gain from the will. For this reason, many testators
avoid naming family members or business partners. This helps avoid will contests from disgruntled
relatives who might accuse the executor of cheeting. If you have severd beneficiaries who don't get
aong, you may want an outside executor who's independent of al factions. The larger the estate, the
more the potentid for conflicts, and the more you should consider naming an outside executor. You
should dso consder the possihilities of conflicts of interest if you have severd beneficiaries.

There are sometimes reasons for choosing a paid executor instead of your spouse. Y our spouse

may be incapacitated by grief, illness, or disability. Nonetheess, he or she as executor will be persondly



lidble for unpaid estate taxes and fines for late filings, even if he or she has delegated such tasksto a
lawyer.

Furthermore, since the executor must gather al the estate assets, your spouse may be faced
with the odious duty of retrieving money or property you loaned to other friends.

If you think your spouse may not be up to the job (considering that he or she may aso be
saddled with sole respongibility for any minor children), you might choose alawyer or other
professonds, even though it means paying afee. Remember, thisis ajob that, primarily because of tax
procedures, can take more than three years of involvement, though most estates teke far lessand in any
event the first few months are by far the hardest.

For larger edtates, it's often advisable to use alawyer or abank. A complicated estate that
involves temporarily running a busness often demands an inditutiond fiduciary, such as a bank, that can
cal on the advice of lawyers, tax experts, accountants, investment counsdors, even business
adminigrators; it'simpartid and immortd.

Y ou might also consder hiring your lawyer as executor if you anticipate awill contest or know
that estate is going to require alot of legal work.

The casefor an unpaid executor. Mog of the time, where there is little possibility of a
contes, the fees that lawyers and other paid executors charge may make it too expensive to hire such
outsders. So many people choose afriend or family member who will waive (refuse) the executor's fee
to which he or she would be entitled--and which comes out of your estate.

For people whose assets amount to less than half amillion dollars or so, your spouse or a
meature child or children may be your choice. This person will naturdly be interested in making sure the

probate process goes as quickly and smoothly as possible.



One compromise popular with smal business ownersis to gppoint co-executors, such as one
persond friend and one person with business expertise, and specify which executor will be responsible
for which duties. Or, to prevent family dissension, your will may provide that dl three of your children
serve as co-executors. Co-executors can be agood idealif the main beneficiary lives in another state
and it would be inconvenient for him or her to make frequent trips to handle clericd details; you could
gppoint another rdlative or friend who lives in the same city as the one in which the probate court is
located, to handle local details. George Washington gppointed seven executors!

What to look for in an executor. It'simportant to be sure the executor is capable of doing the
job. Think of the appointment as employment--not away to reward (or punish) afriend or ardative.

The quality most desirable in an executor is perseverance in deding with bills (especidly the
hospital, Medicare, anbulance and doctor chargesincurred in alast illness). These often require alot of
paperwork, and payment first, then reimbursement from insurance companies. Pick someone who has
the time and inclination to deal with bureaucrats and forms. Also, the executor may have to cope with
relatives who may be wondering why it's taking so long to receive thair inheritance, or why their
bequests are smdller than they expected. This can happen if, for example, the dead person’'s money was
aggressively invested in the stock market, and those stocks nose-dived after he wrote the will.

The executor will probably hire a CPA or lawyer to handle the tax returns--the income tax
return for income accrued before your death, and the estate tax return aswell as estate income tax
return for income taxes incurred after your death. If the estate includes stocks or other investments, the
executor may have to hire an investment advisor, particularly if the vaue of the estate has changed
subgtantialy because of changesin the market.

In most estates, no sgnificant legal expertiseis required to serve as executor; theissues are dl



financid. The executor will generdly work with alawyer to probate the will. Edtate fees paid to the
lawyer may be set by law (some states specify an hourly rate, some a fee based on a percentage of the
edtae). The lawvyer handles dl the court gppearances and filings while the executor provides information
and input.

The executor cannot be aminor, convicted felon, or anon-U.S. citizen. And, while al states
alow nonresidents to act as executors, some require a nonresident to be a primary beneficiary or close
relative; others require a surety bond or require that the out-of-state executor engage aresdent to act
as hisor her representetive.

Whomever you choose, be sure to provide in your will for a replacement executor in casethe
origind executor dies or is unwilling to act. Otherwise the court will have to choose someone.

What if you dso have aliving trust? It's generdly preferable to name the same person as the
executor and the trustee or successor trustee (see below). If you don't want to do this, discuss with your
lawyer your reasons. After hearing about the difficulties splitting these jolbs among different people might
cause, you may change your mind.

CONSUMERTIP
What lawyer should the executor hire to help with probate? It's critica to find alawyer who's
competent in estate law, preferably in the probate court that's handling your will. Y our executor may be
tempted to use your regular lawyer, or afriend or rdaive who is alawyer. But if that lawyer primarily
handles business transactions, say, or practices in another Sate, he or she may not be familiar enough

with estate law in your areato handle the job efficiently. (end sidebar)



Giving the executor more powers

The law defines, and sometimes restricts, the powers of an executor. For this reason, it's often a
good ideato specify in your will that your executor will have certain powers beyond those normally
granted by state law. What powers should you give the executor? It depends on how much you trust
your executor, how much expertise he or she hasin legd and financid meatters, your sate's law, and
what your estate congsts of. Many lawyers put some or dl of the following powers into the boilerplate

language of the wills they write for thar dients:

Power to hire professional help. You can gate, in your will or fina ingtructions |etter, that you
expect your executor to appoint a competent attorney and other appropriate counselors to speed
the process of sttling your estate. Besides taking the burden off your executor (especidly important
if it's your spouse) and bringing expertise to your estate adminidration, it will aso forestd| any
second-guessing or complaints by relatives or beneficiaries about the money spent on hiring a
lawyer or accountant.

Power toretain certain kinds of property in the estate. Thisis necessary because, state law
may mandate that certain kinds of property be sold (e.g., "unproductive assets,” which might be
interpreted to include, say, the family forest preserve).

Power to continue running your business until anew chief executive is chosen, unless you warnt it
liquidated.

Power to mortgage, lease, buy and sell real estate. This ability is often limited by law, if not



otherwise specified in the will.
Power to borrow money, usudly to pay estate debits.
Power to take advantage of tax savings by exercisng the various options permissble in tax law,

such asfiling ajoint tax return with your surviving Spouse.

If you do decide to appoint an interested person as the sole executor and give that person
discretionary powers to determine who gets which assets, it may be wise to include a method for
making these discretionary decisions. Drawing for lots or arbitration by athird party can help avoid any

abuse of discretion or placing pressure on the executor.

Executor's commissons

In most dates, an executor who is aso alawyer cannot receive both attorney's fees and an
executor's commission. In such cases, it's often to your advantage to use an attorney as executor;
otherwise, if your non-lawyer executor must hire an atorney, your estate may pay both the executor
commission and the atorney fee. Many attorneys will waive their executor commission and take only
the attorney's fees.

Y ou can agree with your executor (either in a contract or by will) to fix an executor fee that's

different from (and usualy lower than) that imposed by the Sate.

Sidebar

RESPONSBILITIESOF THE EXECUTOR

Guiding the will through probate to legdl acceptance of its vdidity, including defending it againg will



contests.

Collecting the assets of the dead person.

Trandferring legacies and gifts to the beneficiaries.

Evauating and paying clams againg the edtate, especidly bills and taxes.
Raising money to pay these clams, often by sdling etate assats.

Preparing and filing a budget and accounting for the court.

Sidebar

EXECUTORS, DEATH, AND TAXES

The executor mugt notify the IRS of his gppointment by sending in Form 56 and applying for a
separate taxpayer 1D number for the estate, using Form SS-4. He must file Form 706 to pay the estate
tax, for estates of gross vaue of $675,000 or more, within nine months after the date of deeth. Often,
the executor mudt file a state etate tax return as well. On the federd edtate tax return, there is a credit
for state death taxes. That credit is paid directly to the Sate, a so-called pick-up tax.

Y our executor must <o file afinal income tax return (Form 1040) for you by April 15 of the
tax year after the year you died, or obtain an extension. The estate receives a separate tax identification
number, and any income to the estate of $600 or more in one year before the estate is completely
settled is subject to income tax. The executor may select afiscd year, the first day of which may end on
the last day of any month no later than 11 months after the month in which the deeth occurred. The IRS

has a number of publications to help guide the nonprofessond executor in paying taxes.

Sidebar

BUT | DON'T WANT TO BE AN EXECUTOR!



If you learn after ardative has died that you're named executor, and you don't want to serve,
you should file with the court a document caled adeclination. If the will named a contingent executor
(and if the deceased followed our ingructions in the sample will, it did), he or she will take over; if none
was named, the court will appoint one.

If you are afamily member who has been named executor--a surviving spouse, for example--
you might find out whether in your case it's advisable to start probate quickly. It may be possible to
delay beginning the executor's dutiesttill grief subsides. A competent lawyer can relieve many of the

burdens of the executor.

AN EXECUTOR WHO KNOWSHIS (AND YOUR) BUSINESS

If you run abusiness, or are self-employed, consder making your executor or co-executor
someone knowledgeable in your field. Sometimes the specidized knowledge of accounting or tax laws
applicable to your area of businessis easier for a colleague than for your spouse or other relative to
master.

Take the example of a sdf-employed writer. Even in a profession notorious for its practitioners
lack of business acumen, certain specidized knowledge is often required. And some tasks must till
continue after the writer is dead: recording copyrights, negotiating contracts for reissues of previoudy
published materid, deciding which publisher should (and equaly important, should not) get rightsto

reprint articles, determining which works should be completed by others, figuring out television and



movie rights, deciding what happens to your manuscripts, letters and other materids (perhaps a
university or library or historica society would be interested in them)... there are many decisonsto be
made. Would your executor know how to handle them? If not, gppoint a co-executor who does.
When you die, any records that are kept only in your head will go straight into the ground (or
the sky, or wherever) with you. Write it all down--and tell your heirs where it's written down (file folder,

computer disk, etc.). (end sidebars)

TRUSTEES

Choosing the trustee

If your will leaves assetsto atrugt, the executor will transfer those assets to the trustee for
digtribution to the beneficiaries, or for continued management. While an executor's duties can be
onerous, a least they're over within a most afew years. A trustee's duties can continue for generations.
And they require expertise in collecting estate assts, investing money, paying bills, filing accountings
(quarterly or annud) and managing money for beneficiaries. The trustee consults with your beneficiaries
about the size of the checks issued periodicaly, what expenseswill be paid, what withdrawas against
principa will be permitted. Obvioudy, then, it's preferable to choose someone with whom the
beneficiariesfed comfortable. Since no individud lives forever, abank or trust company should
ultimately be designated as successor trustee.

What powers should you give the trustee? In generd it's agood idea to give wide latitude to the
trustee, because the economy changes so quickly. And because the law often limits what kinds of

investments a trustee can make, you have to spell out these powersin the trust agreement.
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A trustisabinding legd contract, so the trustee--whether a bank or arelative--has a legd
obligation to follow your ingructions and to manage the trust funds in a reasonable and prudent manner.
If the trustee mismanages the funds, any beneficiary can demand an accounting of how the money inthe
trust has been spent. If any beneficiary doesn't think the trustee acted reasonably, he or she can sue for
reimbursement of any ill-gotten proceeds or improper losses, and have the trustee removed from that
position. However, the beneficiary will have to show more than, say, that stocks the trustee bought lost
money. The dissatisfied beneficiary has to show that investing in those stocks was unreasonable at the
time.

The biggest decison to make in designating a trustee is whether to use afamily member or a
professona. Mog, though not dl, of the following discussion gpplies primarily to trusts other than living

trusts; those are discussed separately at the end of this chapter.

Family members as trustees--pros and cons

Many people choose family members to serve astrustees. They don't charge afee, and they
generdly have a persond stakein the trust's success. If the family member is competent to handle the
financid matters involved, has the time and interest to do so, and if you're not afraid of family conflicts if
onerelativeis named trustee, usng afamily member can be a good move for a amdl to medium szed
trudt. If you do make a rative atrustee, be sure to consider who the successor will be in the event of
degath, incapacity, divorce or other family drife.

Many settlors or grantors name co-trustees. Usually the spouse will be a co-trustee, so that
when one spouse dies, the other takes over, with a successor co-trustee who's alawyer or has some

specidized legd or financid knowledge. But corporate trustees, while expert, may be too expensive for

11



moderate etates. Before sdlecting atrust company, it is advisable to discuss thiswith atrust officer of
the inditution.

Often, of course, the beneficiary himsdlf is named astrugteg, if the beneficiary isan adult. Thisis
sometimes done when the main reason for the trust is to save taxes. If the trustee's powers are restricted
to comply with federd estate tax law limitations, this arrangement may give the trustee/beneficiary
control over the trust assets and avoid estate taxes after his desth. However, it aso subjects him or her
to taxes on the income from the trust. Depending on the trust and the powers of the trustee, it might
open the trust assets to attack from creditors. And the beneficiary probably won't have the professiona
familiarity with investments that a trust officer would--though, again, he or she can hire such help.

Here's the downside to choosing family members.

Lack of expertise. Rdatives often lack the financid acumen of a professond trust officer, and s0
must often hire professona help.

Mortality. Trusts can last for many years. Human trustees die; banks don't and if they merge, the
new company automaticaly will succeed to its trust operations.

Family conflicts. Depending on their rdationship with the beneficiary, family trustees may have
problems with what the beneficiary wants and what's best for him or her. Sihling rivaries may dso
complicate arrangements in which one brother or Sster serves as trustee for others. A professiond

manager doesn't face such pressures.

An increasngly popular middle course between naming an inditutiond trustee and naming a

family member is choosing arddtive as trustee--and hiring a bank or investment company as an
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independent investment advisor, rather than naming it as a co-trustee. It has deep pockets and is familiar
with the nuances of law and investment financing, but its fee for investment advice may be smdler than
the one it chargesto serve as a co-trustee. Often, for tax reasons, you would name both your
beneficiary and another family member as co-trustees, then have the non-beneficiary co-trustee hire the

invesment advisor.

Ingtitutional trustees--pros and cons

Banks are permanent ingtitutions that can manage your trust for decades. They dso have
professona knowledge of and experience with investment options. They're objective and regulated by
law. If you question the honesty or religbility of friends or family members, a bank is the usua
preference; and it can handle the investments, tax preparation, management, and accounting.

The disadvantages?

Cost. If you do use abank or trust company to manage the assets, expect to pay afee for those
sarvices. These indtitutions sometimes have a minimum fee that makes them codtly for asmal trugt.
AsK your trust company for its schedule of fees or discuss it with atrust officer. Find out what
sarvices are included and those for which additiond fees are charged, including a termination fee.
Fees are deductible for income tax purposes, to the extent the income is taxable to the trust or
beneficiaries.

Conservatism. Bank invesments are generdly conservative, with al the advantages and
disadvantages that implies. While you, the settlor, can program the kind of investment strategy you

want the professond trustee to follow, that can cause problems because of changed circumstances

13



after your death. For example, an investment in the company that pioneered the brush-and-fluid
system for cleaning L P records would have looked like a greet investiment twenty years ago; the
advent of the compact disk changed dl that.

I mper sonality. While a bank probably won't die, that doesn't mean your beneficiaries will aways
be deding with the same person; personnd move around, or move on. As depositorsin many banks
have learned, the bank itsalf can change hands. And your beneficiaries will want someone who's
willing and able to listen to and discuss their needs and questions; impersond inditutions are
sometimes week in these interpersond areas. On the other hand, when squabbling relatives are

involved, impersonality can be a boon.

If you do choose an indtitutiond trustee, make sure you and your beneficiaries are comfortable
with the people they'll be deding with.

Consumer tip

PICKING THE TRUSTEE ISA FAMILY AFFAIR

It's crucid that everyone in the family (not just the wage earner) see the fee schedule and other
records of any professond trustee you're consdering hiring, so they can make an informed decision
about who will make the best trustee. If the beneficiaries are old enough, they should be involved as
well. After dl, when the creator of the trust is enjoying eternd rest, they're the oneswho'll haveto live
with this decison.

In choosing an indtitutiond trustee, co-trustee or investment advisor, your lawyer may be able to

give you some names of such companies, and may be willing to accompany you as you make the
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rounds, asking the trust officer the hard questions. what are dl the possible fees you charge? What is
your record of rate of return on trust investments? What is the mechanism for changing the successor
trustee? What happensiif the person assigned to your trust account leaves the bank or trust company?
What if the beneficiary needs emergency cash from the trust? Y ou may be able to judge how responsve
the company will be to your beneficiaries by their responses to such questions. Theideaiisto build a
relaionship with the bank, so that it serves the beneficiaries needs. Y ou and the beneficiaries need to
get to know the people you'll be working with.

A lot of people are intimidated by banks and large financid indtitutions, but since you're putting a
lot of money in their care, you have aright to demand good service. Your lawyer should help you obtain
it. If either your lawyer or the prospective professond trustee isn't responding to your needs, find a
replacement. Remember, doing the hard work now will save your children or other beneficiaries much

grief later.

Usng alawyer astrusee

If you pick alawyer, he or she may charge by the usua hourly rate, which may prove less or
more expensive than a bank's fee. Some firms have set up investment subsidiaries to handle the trustee
business, but there's a possible conflict of interest there. If you choose alawyer astrustee, ask to see his
or her records of performance in investing and managing trust income.

A good rule of thumb: if the trust assets amount to more than a few hundred thousand dollars or

has any complicated problems, you should at least explore the option of usng aprofessond trustee.
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Splitting the difference: Co-trustees

Agan, therés the possibility of splitting the job among severa persons, professiona and non.

Y ou might pick someone who's good with investments, another who knows taxes, and a third who can
talk to the beneficiaries. Usudly, the attorney for the trustees can handle the tax problems without being
aco-trustee.

Be aware that fiduciary tax returns can be complicated, and the IRS likes to scrutinize them.

Y ou (the settlor) can decide how the multiple trustees will make decisions, be sure to establish
some mechanism for resolving disputes. Obvioudy, too many cooks can spail the broth, and you
shouldn't make someone atrustee just to keep him or her from feding left out; make sure he or she can
be ussful.

The co-trustee should be familiar with the nuances of this particular trust. Also, he or she should
be sengtive to present or potentia conflicts between family members you're consdering naming co-
trustees, particularly parents and children.

If you designate a family member as trustee, be sure to designate another family member as
successor co-trustee to take over after the origina family member co-trustee dies or becomes
incapecitated.

Warning: in some tax-saving trugts, the IRS prohibits usng family members (especidly spouses)

as co-trustees. That's why you should be sure to have alawyer's advice in naming a trustee.

Removing atrustee

Some grantors write in a procedure for removing atrustee if the beneficiaries should become

disstisfied, but that aso could et irresponsible beneficiaries circumvent your wishes to have the funds
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invested and maintained in a respongble manner. Such decisons depend on your relative confidence in
the trustee and the beneficiaries.

Also, if you make it too easy for the grantor or beneficiaries to fire the trustee and Step in to
replace him or her, you might endanger the trust's tax advantages; the IRS might think that the grantor or
beneficiary never redly intended to give up control of the funds, but could just fire and hire trustees until
onedid it the way the red power figure wanted. Solution? Omit remova power or give it to an outsder
(your lawyer). And remember that removing atrustee can spark alegd fight, or a least apotentidly

expendve accounting.

SHOULD THE GRANTOR OR BENEFICIARY BE A TRUSTEE?

The grantor of arevocable trust may serve astrustee, but the grantor of an irrevocable trust
should never be atrustee as well. Not only will you dmaost dways lose the tax benefits, youre inviting
IRS scrutiny. If you want that persona touch, use your spouse.

Should the trustee be a beneficiary? It depends. A beneficiary who is aso atrustee may be
ligble for etate taxes, unlessthe trust is set up S0 asto avoid this. A key issueiswhether or not to give
beneficiaries the authority to make discretionary payments to themselves out of the trust principa or
income. Such arrangements may limit the freedom to invest or pay out the trust principa. Generaly,
beneficiaries who are dso trustees can only pay themsdves principa for support, hedth, maintenance,

and education based upon an ascertainable standard of living.
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Thismay be agood stuation for co-trustees. one can be the beneficiary, whose powers are
limited to what the tax law alows; the other a disinterested trustee, maybe an indtitution, that can make
those other decisions without jeopardizing tax advantages. Some states don't dlow the sole beneficiary

of atrust to be its sole trustee. Check with alawyer before making a beneficiary atrustee. (end sidebar)

TRUSTEESAND LIVING TRUSTS

Choosing atrustee

Invirtuadly dl living trusts created primarily for probate avoidance or property management, the
cregtor is dso named the trugtee. If it'sajoint maritd living trust, both spouses are frequently co-
trustees; when the first spouse dies or becomes unable to act, the survivor becomes sole trustee.

If you depart from this pattern, you need to check with your lawyer. For example, making just
one spouse the trustee of amarita living trust can complicate things, as can naming athird party as
trustee, which will require keeping separate trust and tax records and controlling the trusteg's discretion.
At the same time, don't fed as though you must be the trustee; you can designate arelative or friend

with more time or knowledge than you, and you can dways change your mind later.

TAX-SAVING LIVING TRUSTS

If you are using the living trust primarily to avoid taxes you should not make yoursdf the trustee.
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Instead, you may want to make the beneficiary the trustee or designate an independent trustee. (end
sidebar)

When you cregte the trust, besides naming yoursdlf trustee, you should designate a successor
trustee. Depending on the trugt, the successor trustee distributes the trust assets to your beneficiaries
after you die or continues to administer the trust for one or more generations. He or she could aso take
over management of the trust if you become incapacitated.

Whom should you choose? The successor trustee may be the primary beneficiary of the trug,
who has the incentive to handle the transfers promptly and efficiently. However, it can be anyone you
trust: aclose friend, an adult child, your spouse, your lawyer, an accountant, or a corporate trustee.

A successor doesn't have to live in the same state that you do, but it's usualy more convenient if
he or she does. Y ou should take into account the amount of time and effort the successor will have to
gpend and his or her ability to perform the duties of the trustee and to deal with the beneficiaries.

If the successor merdly is required to transfer property to the beneficiaries, a copy of the origina
trust agreement and degth certificate of the origina trustee should be sufficient for banks, stock brokers,
government agencies, and other entities that control the assets to enable them to be transferred to the
successor or beneficiaries entitled to recelve them. Sometimes, especidly when redl edtate isinvolved,
the successor trustee will have to Sign over deeds transferring property from the living trust to the
beneficiaries.

However, there are circumstances in which you will want the successor trustee to have more
expertise, or a least the ability to hire professond help. For example, if any of your beneficiaries are

minors or disabled or the trust is to continue, the successor will have to manage the trust property until they
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reach the ages at which you specified the property would be distributed to them or to their remainder men
(i.e., those who have afuture interest in the trust). This may involve preparing tax returns, investing funds,
and so on.

How about naming co-successor trustees? The discussion above can give some guidance here.
When children are beneficiaries of the living trugt, parents often choose to make them dl equa co-
beneficiaries, and therefore it makes sense to name them co-successor trustees as well. However, if you
fear the children may fail to agree, this can be abad idea. Y ou may have to choose one child astrustee, or
put in a mechanism (such as arbitration) for resolving conflicts between co-successors. In any case, be sure
to have alawyer advise you if you fear such conflicts.

Frequently conflicts or the size or complexity of the trust make an independent trustee necessary,
such asalawyer, or trust company. Since no individua can be certain to serve for the duration of the trust,
atrust company should aways be designated as ultimate successor trustee. Otherwise, an expensive court
proceeding may be necessary to gppoint a SUCCcessor.

Y ou have to specify the successor's powers, which will normally be broadly phrased: the ahility to
trandfer assets to people or indtitutions, to pay debts and taxes, and to spend trust principa for
maintenance, education, support, and health. Be sure to get alawyer's adviceif you fed the need to control
the powers of the successor trustee or the beneficiaries; your lawyer can help write into the agreement
gpecid rulesthat will carry out your wishes.

In any event, don't forget to name an dternate successor trustee in case your first choice

predeceases you or otherwise is unwilling or unable to serve.

Sidebar

DUTIES OF THE SUCCESSOR TRUSTEE
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Usualy, the successor trustee will be taking over for the creator of the trust, who may be the
origind trustee. Therefore, some of the duties are Smilar to those of an executor. The duties will vary with
the nature of the trust property, and aso, of course, depending on whether the original trustee has died or
become disabled. As successor trustee you should:

Know the contents of the trust agreement, which should spdll out specific duties and ingtructions.
Obtain amedica opinion confirming the origina trusteg's incapacity (if he has become disabled) or
Obtain acopy of the deeth certificate (if the origind trustee has died). Be sure to make several copies
of these documents; the funeral home will obtain duplicate certified copies of deeth certificates.
Notify the lawyer who prepared the trust of the origind trusteg's desth or incapacity, and explain that
you are now the trustee.

Inform any banks holding trust assets that you are now trustee,

Notify al entities that control pensions, insurance, or government benefits,

Tdl the family that you are the successor trustee.

Send copies of the trust agreement to the beneficiaries.

Inventory the trust property. (You'll need alist of the property, keysto any dwellings, businesses or
storage areas, and the like).

Take care of business transactions as needed if the origind trustee has become incapacitated.

Collect and pay dl bills and taxes.

Keep accounts of money paid out and income received.

Hire alawyer or an accountant to prepare any tax returns, if necessary.

Didtribute the property to beneficiaries, in the order indicated in the trust agreement. Get receipts.
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Make afind accounting record, and send copies to the beneficiaries.

Click hereto go to Chapter 11
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